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Open the Door, Blackstone 
By John Ben Shepperd 


An Address by the Attorney General of Texas and President 

of the National Association of Attorneys General, at the 

Annual Meeting of the National Conference of Bar Examiners 

and the Section of Legal Education and Admissions to the Bar, 

in Dallas on August 28, 1956. 

[Introduction by Chairman Len Young Smith of the National 
Conference of Bar Examiners: 

Our next speaker is the Attorney General of our host state. His 
name is synonymous with a high degree of personal ability, integrity 
and statesmanship in public office. General Shepperd has been active 
in bar association work in his local bar association, State Bar of Texas, 
and is currently serving as a member of the House of Delegates of the 
American Bar Association. A Confederate spy tells me that he is an 
efficient administrator, that he has served with distinction as Secre- 
tary of State and Attorney General of Texas, and that he has increased 
the efficiency of both offices, saving the Texas taxpayers a great deal 
of money. Just why this is a problem in Texas, I do not know. General 
Shepperd is a top-flight lawyer, and he has just completed his term 
as President of the National Association of Attorneys General. Already 
he has been awarded three honorary law degrees. It is my privilege, 
ladies and gentlemen, and I am very proud to present to you a nation- 
ally respected lawyer, a noted speaker, a distinguished churchman, and 
devoted public servant—the Attorney General of Texas, John Ben 
Shepperd. | 

Mr. SHEPPERD: Thank you, Len Young Smith, for that very flat- 
tering and truthful introduction. I think Mr. Smith did a good job, 
considering that he was in somewhat the same position as the M.C. 
who had to introduce another obscure character from a small town in 
Texas. He said, “Our next speaker needs no introduction. Even if I 
told you who he is, you still wouldn’t know him.” 

Aren’t these politics over the country something? The conven- 
tions are barely over. The hangovers are not even over yet. And already 
the atmosphere is pervaded with a sort of nervous eagerness. . . 
Politicians are finding things that haven’t even been stolen yet. Some 
of them are turning up crimes that haven’t even been committed... . 
There’s no problem too small to be turned into a crisis, and every 
blabbérmouth politician has a solution. 
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Only yesterday, a self-anointed politician in Washington went 
running to a psychiatrist suffering from a complete nervous breakdown. 
He had worked out a beautiful solution but couldn’t find a problem 
to go with it. He went to a smart doctor who merely sent him to the 
desk of a Washington bureaucrat who enters his office each morning 
to find a tiny mole-hill on his desk—and his sole job is to make a 
mountain out of it before 5 o’clock. He cured him immediately. He 
created a problem for him. 

But I don’t want you to think politicians are good for nothing. 
We must be good for something—don’t press me for an answer on 
exactly what. 

The other day a lady called my office and said, “Mr. Shepperd, I 
have a problem.” I said, “Lady, if you feel like you have a problem, 
come feel of me.” She said, “I have a skunk in my basement.” I told 
her she had called the right place and all she had to do was take a 
box of bread crumbs, go down to the bottom of the basement steps, 
start a trail of these crumbs up the steps, through the hall, through 
the living room, out the front door, across the porch, and out to the 
edge of the yard; prop the front door open and go over to the neighbor’s 
house for an hour. An hour later, she called me back and said, “You 
can’t tell me you politicians can’t get the job done. I now have two 
skunks in my basement!” 

I can say all this because I am not running for re-election. I have 
become a statesman. You know what a statesman is—a politician who 
decided not to run again, in most cases because he couldn’t have been 
elected. 

The only reason I even went into politics in the first place was 
because of my wife, Mamie. She wanted me to move from my home 
town of Gladewater to our Capital City, Austin—in order that I 
might make a name for myself. She didn’t like the names they were 
calling me in Gladewater. But she’s ready to go home now, because 
those names were so much better than the ones they’re calling me in 
Austin. 

But I shouldn’t be talking about politics to such a notorious non- 
political organization as the American Bar Association. So please 
permit me to go from the sublime to the ridiculous and say a few 
words about my native state. I’ll talk about Texas whenever there is 
the slightest indication of interest in that noble subject, and you have 
indicated the slightest interest of any group I have talked to recently. 

I want to extend a very warm and cordial welcome to those of 
you who are from outside the Lone Star state. Let me reassure you 
at the outset that we don’t blame you for being born somewhete else. 
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You’re still welcome in the great and bountiful state of Texas. I do 
hope, though, that you brought your own water. This drouth is so bad 
we've started letting in wetbacks just to get the moisture. 

We're getting smarter in Texas, though, as you no doubt have 
already discovered. We are finally learning that it’s easier to pick a 
tourist—particularly a convention tourist—than it is to pick cotton. 
And it’s a lot more fun. I’ve tried both, and I know. 

In fact, there are so many Yankee and foreigner tourists in Texas 
now, I’d better give you a few tips on how to recognize a Texan. In 
the first place, if you see somebody in a big hat and western boots, 
that’s not a Texan. That’s one of your own bunch who has a Texas 
friend. And as hot as it is, he’s probably wishing by now he didn’t have. 

You’ll know a real Texan when you see one. A real Texan is 
wealthy—not individually, but collectively. We measure our wealth 
in terms of each person’s share in the total. So every citizen of this 
state owns 14 of a hog, 1% cows, four pounds of pecans, and %» of a 
jackass. The latter usually sticks out more than the former. He also 
has 104 barrels of oil. 

But I want you to know it isn’t true that all Texans are oil rich. 
If all the people in Texas who get royalties from oil were suddenly 
taken up into heaven at the last trump, which is not likely at all— 
the state would still have left five sharecroppers, two members of our 
Board of Legal Examiners and one darn good attorney general. 

I guess you wonder when I’m going to get around to bragging on 
Texas. We Texans actually don’t enjoy that sort of thing, but it has 
come to be expected of us, and we’re too polite not to fulfill our obli- 
gations. When you come right down to it, there aren’t actually many 
Texans who brag. If all the bragging Texans were laid end to end... 
it would meet with the unanimous approval of the rest of the country. 

You out-of-staters think we don’t have a very high regard for the 
truth, but the fact is we value it very highly, and that’s why we’re 
so economical with it. Remember, though, there’s one sure way to tell 
if a Texan is lying—if his mouth is open, he’s lying. 

While you’re here, you’ll find that Texas is the healthiest place 
in the world. We have to go across the state line to get sick....A 
friend of mine who is a veteran of many years at the bar—both kinds 
—lost his health back east, so he bought a ranch in Texas. When he 
came down here he was crippled and had a glass eye. They discovered 
oil on his ranch, and he not only stopped limping, but he can see a 
little out of that glass eye. 

I’m not going to take your time to pay a much-deserved tribute 
to the dynamic members of the Dallas and Texas bars. The fact that 
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they could sell you on coming to Dallas in hot August is the best 
evidence of their enthusiasm and salesmanship. One of the delegates 
might have expressed your feelings when he told me last night that 
“August heat isn’t so bad in Texas—it saves you money—if you want 
to communicate with any of your departed brethren in the American 
bar, you can do it cheap here because hell isn’t a long-distance call 
from Texas.” 

There’s one thing you can say for us Texans that makes us popular, 
even if nothing else does. We have always had a high regard for women. 
Texas women are so tall you have to regard pretty high to see them. 
Last year we passed a constitutional amendment asking them to serve 
on the jury. We decided that if women are going to try and convict 
more men than juries ever could, they might as well sit twelve in a 
box, and do it legally. That way they can only pick on one poor devil 
at a time. 

There was considerable legislative haggling over whether or not 
to exempt lawyers’ wives from jury service. They were finally ex- 
empted, on the ground that being married to a lawyer is punishment 
enough. 

As a matter of fact, the ever-present battle of the sexes in Texas 
resolves itself down to this simple formula—men are men and women 
are women—and I defy you to improve on a situation like that. Or, 
as the old maid said, ““Who wants to improve on it? I just want to get 
in on it.” 

Actually, though, you out-of-staters are welcome in Texas. As a 
matter of fact, we already have more than two million citizens from 
other parts of the country. Many of them are from your home states. 
We call them refugees. If I were a typical Fourth of July orator, I’d 
tell you what a great contribution they have made to our state—what 
fine citizens they are—how much we love them. But I'll be perfectly 
candid. You can have them back any time you want them. 

Actually we’re glad to have these refugees. We’re working hard 
to get more people; in fact, every 16th child born in the United States 
is a Texan, and Texans are born four times as fast as they die. That’s 
pretty discouraging to the rest of the country. 

Just remember, while you’re in Texas, that of all these 8142 million 
laughing, bragging, hard-working, God-fearing Texans with their feet 
on the ground and their heads in the sky, 9,500 are in the penitentiary, 
29,000 are under indictment, 19,000 are out on bond, 2,500 are in jail, 
and the rest have been assessed fines totaling $398,000 already this 
year. I tell you this because these figures will be popular with your 
friends back home. 











But I had better get on or you will be wanting me to stop before 
I actually get started. 

You know, my wife and I have four children, two of which are 
twin girls. When my wife went to the hospital before they were born, 
my oldest son, Skippy, kept saying he hoped Mommy had a girl. So I 
told him, “Son, why don’t you try praying for one?” The first night 
he prayed for a long time and came in the next day and said, “I prayed 
last night and nothing has happened. I’m not going to pray any more.” 
I said, “No, son, go back and try again.” The second night he went 
back and prayed very, very long and devoutly, and he came in the 
next day and said, “I prayed twice, and I’m through.” Some time later 
we went down to the hospital and there was his mother, with Mary Ann 
in one arm and Suzanne in the other arm. Bursting with pride on the 
arrival of his twin sisters, I walked across the room and patted him 
on the head and said, “Son, aren’t you glad you prayed?” He said, 
“Yes, and ain’t you glad I stopped?” 


In recent years the American Bar has become introspective. Many 
segments of the Bar, as well as state bars and law schools, have gone 
to considerable trouble to find out what the public thinks of lawyers. 
Polls conducted in Texas, Michigan, Iowa, California and other states 
have shown that the American people have a very low opinion of the 
legal profession. I sometimes think that we should take a poll to see 
what lawyers think of the public. That might be a revealing thought. 

The University of Chicago published the results of a pilot attitude 
study of eight leading professions—business executives, chemists, 
clergymen, doctors, engineers, lawyers, physicists and teachers. Law- 
yers ranked alongside chemists and engineers in fourth place on the 
scale of prestige. Under the heading “contributions to society” we 
ranked at the very bottom of the list. 

I’m not sure whether this represents a decline in the public’s 
esteem for lawyers or not. When you come down to it, lawyers through- 
out history have carried more odium on their heads than any division 
of mankind, with the possible exception of criminals. I don’t need to 
call your attention to the many disparaging adages that have attached 
themselves to the legal profession since the earliest times. 

I am prepared to argue that the low opinion of the legal fraternity 
that has persisted for centuries has existed in direct proportion to 
requirements for legal training and standards of qualification for admis- 
sion to the bar. That may be an obvious contention to you because you 
are working in the same field, but it is one which we don’t seem to have 
learned very well. 








Back in early colonial times, when there wasn’t a law school on 
the American continent, a lawyer or attorney was a character of dis- 
repute, subject to extreme jealousy and suspicion. In many of the 
Colonies attorneys were forbidden to take fees, and in some Colonies 
a professional attorney was not allowed in a courtroom. Judges figured 
the law was complicated enough without a bunch of lawyers confusing 
the issue with facts. 

Of course, in colonial days the word “attorney” included a lot of 
people who had no legal training at all, but were merely slick talkers, 
land speculators, and good horse traders. They argued in court on a 
basis of common law, which was plain horse sense, and legal training 
was considered a drawback because it embarrassed the judges and made 
them jealous. 

A lawyer admitted to the bar in 1802 was described as being quali- 
fied by virtue of his being fairly well grounded in elementary Latin 
and mathematics, and having served a term in a court clerk’s office, 
where he became somewhat familiar with the decisions of the court 
in leading cases. 

I am reminded, too, that Patrick Henry was admitted to the bar 
in September 1760, at the age of 24, after he had studied one law book 
and the Virginia statutes for six weeks. One of the three bar examiners 
refused to sign his license, but the other two admitted him because, as 
it was officially recorded, they “perceived him to be a young man of 
genius, very ignorant of law, but did not doubt he would soon qualify 
himself.” 

The same spirit that moved those two bar examiners was prevalent 
in Texas as late as 1897, when a young man destined to become on three 
occasions Governor of the Lone Star State took his bar examination— 
and I use the term loosely, because bar examinations all over the 
United States at that time were not the endurance contests that we 
impose on young applicants today. I offer the following from a historical 
account, omitting the name of the young lawyer in question. 

The applicant, who was the son of a parson, asked a judge to 
appoint a board to examine him, as was the procedure at that time. 
The judge appointed three attorneys, two of whom were close friends 
of the applicant’s father and members of his church. 

Seated with these illustrious barristers around a large table in 
the courthouse, the applicant faced his ordeal with fear and trembling. 

One of the board members, a retired judge, was the first to speak. 
“Sir,” he said formally, “there is one thing I must ask you in the begin- 
ning. Have you any money on you?” 
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“T have a dollar and four bits, sir,” the candidate answered. 
“Well,” said the judge, “that will buy a bottle of Four Roses.” And 
the applicant ordered the whiskey. 

Another member of the board objected that he wanted to examine 
the candidate. The candidate felt like a fish between two cats, and 
didn’t know what to do. 

The judge poured himself a drink and glowered at the other board 
members. “Gentlemen,” he said, “are you so unappreciative of an old 
friend as to desire to subject his son to grueling questions? This boy’s 
father was the best friend the young lawyers of this county ever had. I 
move you, gentlemen, that his son be given a license to practice law.” 

The objecting board member was a devout Baptist. He refused 
the drink and said, “I couldn’t get along with my conscience if I didn’t 
ask him at least one legal question.” 

“There you go with your conscience,” the third man snorted. “Sup- 
pose this boy couldn’t answer the question. How could you get along 
with your conscience if you turned down the parson’s son? I will agree 
to your asking him just one question, with the distinct understanding 
that he doesn’t have to answer it if he doesn’t want to.” 

So the examination ended, and the candidate was admitted to the 
bar without being asked a single question. 

Years later, this young candidate made certain observations about 
his examination, and I would like to quote them verbatim because they 
are the heart and substance of the points I want to argue today. 

“Tt’s not as bad as it sounds,” he says, “because a lawyer is not 
like a doctor. When a lawyer starts to practice law, he is really just 
beginning to learn, regardless of his training. He has other lawyers 
and the judge to correct his mistakes. If a doctor doesn’t know what he 
is about, he has only the undertaker to cover up his mistakes. 

“A green lawyer can’t do anybody much harm. If he doesn’t work 
and gain an adequate knowledge of the law, nobody will hire him. If 
he is to make a living, he must know something about the law. So, by 
the law of survival and the nature of things, he can’t harm society to 
any great extent. Just turn youngsters loose, and if they are lawyers, 
it will soon show up in their success.” 


Unfortunately this viewpoint is still widely prevalent. Perhaps it 
is true that a green lawyer can’t harm society much—umnless he gets 
into public office and makes laws for the people on the basis of his 
own inferior knowledge . . . or mounts the bench by political appoint- 
ment and is unwilling to distinguish between legal precedent, personal 
prejudice, or party platform. 
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Perhaps it’s true that if he doesn’t know the law, nobody will hire 
him—except that so many people do not hire lawyers, they hire fixers. 
More than a hundred times I have heard it said, “I can’t do this hon- 
estly, so I'll get a lawyer and do it legally.” 

Perhaps it is true that a lawyer’s success testifies to his knowledge 
of the law. But unfortunately, I think it is also and too often true that 
a lawyer’s poverty testifies to his possession of moral conscience and 
sense of professional integrity. 

I have no quarrel with the academic requirements for admission 
to the bar in most states of the Union. Most of them have adequate 
examination procedures, some are outstanding, and some verge on the 
stringency of medieval torture chambers. Conscientious examining 
boards in all states, as well as the National Conference of Bar Exam- 
iners, have worked to set up procedures that have practically elimi- 
nated the untrained and inefficient lawyer from the professional ranks. 

But how far have we gone toward eliminating from our ranks the 
moral misfit, the conscientious non-objector, the lawyer who will sacri- 
fice a principle to win a point and discredit reason to get a rationalized 
decision? We have gone to great lengths, through examining methods, 
to make sure that lawyers are able. What are we doing to make sure 
they are fit to be lawyers and worthy to represent the profession? 

Character standards have been established in almost all states, 
and inquiries into morals and personality, as you well know, are uni- 
versal. But while many aspiring attorneys are disqualified on academic 
grounds, few—actually very few—are eliminated for character deficien- 
cies. Consequently, for every lawyer admitted to the bar who fails in 
the profession for lack of legal ability, a hundred fail for lack of moral 
character—for breach of ethics or for decline of personal integrity and 
professional reputation. Every failure, every single one, contributes to 
the decline of the legal profession’s prestige. 

I am not about to advocate that examining boards should sit in 
moral judgment upon candidates for the bar, like prudish old maids. 
But applicants for admission ought to have resolved for them in law 
school the question of whether their primary obligation is to the client, 
the legal profession, or to the public—and their fitness for bar mem- 
bership should be judged partially on their understanding. When a 
candidate is tested on Constitutional law, he should be made to dem- 
onstrate that he thinks of it as a set of spiritual values as well as a 
collection of legal principles. He should know what the Constitution 
is, as well as what it says, before he takes an oath to support it. Too 
many lawyers today are sacrificing the dots and dashes in the Consti- 
tution to get dollar signs on the ledger. 
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Nobody will deny that there is moral, ethical and patriotic igno- 
rance, just as there is academic and intellectual mediocrity. It is a 
cruelty to allow young men and women to enter the legal profession 
only to find themselves unable, for lack of moral and patriotic educa- 
tion, to uphold the standards of a vital and responsible profession. 
Disbarment is a stigma that lasts for life, and it accrues both to the one 
disbarred and the profession that has to disbar him. 


It is therefore a mistake to allow young men and women to think 
that a good knowledge of Blackstone is enough—that Blackstone will 
open the Golden Door. It is a grievous error to demand of the legal 
candidate a thorough mastery of the law, and no mastery of principle. 

The finest lawyer I ever knew was an old man who had been in 
and out of a thousand courtrooms, and won many a tough case. He used 
to say in all seriousness that if he had to go to court with only one book 
in his hand, he would choose Blackstone—only if he had misplaced 
his Bible. 


I am saying simply that legal education should concentrate more 
heavily upon ethics and ideals, and that both legal training and bar 
examinations should cover these aspects of legal knowledge. Char- 
acter committees should recognize the fact that the absence of a police 
record or a personal scandal does not necessarily qualify a young man 
or woman for bar membership. They should recognize, during personal 
interviews, that it isn’t enough for a young person to think he’d like 
to be a lawyer and to make money. 


In spite of the fact that lawyers have always been depicted as 
rogues in song and story, I cannot really believe that in our grand- 
fathers’ day they were held in the slight esteem that they seem to enjoy 
today. 

Am I only a nostalgic idealist, or wasn’t it true that a client walked 
into the office of an old-time attorney and got action without a fee 
being discussed first? Wasn’t there a time when an attorney, without 
stopping to check the minimum fee schedule, picked up his hat and said, 
“Let’s go”? Wasn’t there a generation of lawyers who got a gleam in 
their eye when they talked about the law, instead of about their rich 
clients? 

That’s the kind of lawyer I aspired to be when I was a youngster. 
There were no lawyers in my family. Nobody talked me into being 
one. Nobody told me it was lucrative—and sure enough, it wasn’t. But 
somebody, sometime, caught my mind’s eye with the idea that the 
preservation of our Democracy is and ought to be primarily the 
responsibility of those who practice the law. 
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I used to read of Daniel Webster fighting injustice and dedicating 
his life to the cause of freedom through constitutional law; I heard 
of statesmen expounding from a law book the vast, imponderable prin- 
ciples that moved armies to clash on battlefields all the way across the 
world; and I read of Justice Holmes, dissenting time and again to the 
point of looking ridiculous—unwilling to prostitute the law or com- 
promise his integrity. And I am not ashamed that I went through law 
school on a shoestring, a prayer and the hope that I, too, in taking up 
a noble profession, might serve my fellow man and honor my calling. 

I believe that any young person who does not experience such 
feelings would do better to enter another profession. I believe that 
both society and the legal profession would be benefited if those who 
train and admit had the power, the facilities, and the inclination to 
weed out all those who do not hold the law in profound respect, and 
who are unwilling to give it the best that is in them. 

This nation today is badly in need of idealistic lawyers. We will 
need them as long as there are closed doors in public office, public 
meetings held in secret, and public files marked “confidential”. We 
need them as long as there are antiquated, harmful laws on the statute 
books, remaining there only because they suit the political or financial 
convenience of special groups—and as long as there are loopholes in 
the law, left there by lawyer-legislators for the benefit of their private 
practice. We need courageous lawyers as long as we live under big, 
bloated governments feeding on the lassitude of a citizenry that wants 
everybody to have a benefit at everybody else’s expense. We need them 
as long as this nation is trying to live high on money borrowed from 
our children’s unborn children. We need idealistic, courageous lawyers 
as long as we have judges who cannot or will not lay aside their politics 
when they don judicial robes. 

We need young lawyers who would rather be right than be rich 

. who'd rather be fair than be famous . . . who’d rather be honest 
than be exalted .. . who’d rather be good lawyers than clever lawyers 

. who will follow their conscience instead of the crowd, and get to 
the top not by climbing, but by growing, and rise high by staying on 
the level. We need young lawyers who are not so concerned with the 
pro and the con that they forget the right and wrong, and who would 
rather have their integrity than to have their fee. 

Members of these two organizations, of course, are not responsible 
for what the public may or may not think of the legal profession. But 
you have it in your power to devote your thoughts, your experience, 
and your effort to finding the means by which the doorway into the 
legal profession shall be open only to those who are worthy to enter. 
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My sincere hope is that you, who stand at the door of the law, 
might be able to guard it well, to help mankind achieve at least a full 
measure of human justice, until the day when man-made law with all 
its imperfections is supplanted with that Divine law that needs no 
courts or counsel, whose essence is a purer justice than men have ever 
known and whose dominion shall be forever. 


Bar Examination Service Committee 


1956 Report 


Presented by John T. DeGraff, Chairman of the Committee, at the 
Annual Meeting in Dallas 


It is a great pleasure to report to you that the last year has shown 
continued progress in the usefulness of your Bar Examination Service 
Committee. Our Committee did not commence its operations until 
December 1953, so this is only our second full year of operation. 


I think most of you know how the Committee operates, but for 
the benefit of the examiners who are attending one of these meetings 
for the first time, I should perhaps explain that we function almost 
exclusively through the cooperation of the bar examiners themselves. 
In the first year, we solicited questions from law schools as well as bar 
examiners, and some ten law schools contributed over 100 questions 
and answers to our program. We did not feel it necessary or advisable 
to solicit the law schools again because we received the wholehearted 
support of examiners in twenty-six states. The bar examiners, them- 
selves, have carried the burden of this program, which is as it should 
be, because it is the examiners, themselves, who receive the benefits. 


When we receive the questions and answers contributed by exam- 
iners throughout the country, we prepare a brief summary containing 
a condensed statement as to the legal issues in the question, the name 
of the state which contributed it, the approximate time required for 
answering the question, and then print this summary in a catalogue 
which is distributed each year in December to every examiner in 
every state. Each examiner may then order questions by number from 
the catalogue. We have also found that some examiners have used the 
ideas in the catalogue and have drawn questions of their own from 
the material set forth in the digest without asking the Committee for 
the actual question and answer prepared by the state of origin. 
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During the two years and eight months that we have been in 
operation, we have distributed a total of 2,001 questions and answers 
to examiners in the various states. When that total is broken down by 
years, comparing the distribution in the first eight months of each 
year, we find that 393 questions were distributed in the first eight 
months, 633 questions in the same period of the second year, and 667 
questions during the first eight months of the third year. The orders 
received this past May were the heaviest of any month in our history. 
A breakdown of the distribution of questions, showing the number 
distributed each month, is set forth in Appendix I. 

The questions from the Committee’s pool have been used by 42 
jurisdictions. You have just heard from our Chairman that 42 jurisdic- 
tions use the investigation service provided by the Conference. This 
is only a coincidence because the 42 jurisdictions are not the same in 
each case. Thirty-six of the jurisdictions which have used our service 
have ordered questions more than once and there are only 12 jurisdic- 
tions which have never ordered questions from the Committee. Of 
these 12 which have never ordered questions, two, however, are regu- 
lar contributors to the Committee’s pool. A list of the jurisdictions 
which have ordered questions from the Committee is set forth in 
Appendix II. 

The question report forms that are returned to the Committee 
indicate that while the examiners are selective in their use of ques- 
tions, a high proportion of the questions ordered are actually used 
on the examination. Since December 1953, 1,045 question report forms 
have been returned to-us. This is a sufficiently large number to be 
reliable as showing a trend. These reports show that 688 questions 
(66% ) were used in substantially their original form, 117 (11%) were 
used in modified form, and 240 (23%) were not used. It is, therefore, 
evident that about three-quarters of the questions ordered are actually 
used. Incidentally, these question report forms serve other purposes 
than helping us with our statistics. There have been three or four 
occasions when we were able to avoid possible embarrassment to an 
examiner by pointing out to him that another examiner in the same 
state had already used the same question on a prior examination. 

There have been some interesting shifts in the preferences of 
examiners among subjects. The first ten subjects in order of popularity 
during the past year have been Evidence (65), Equity (61), Contracts 
(59), Real Property (56), Criminal Law (51), Constitutional Law 
(48), Corporations (47), Bills and Notes (41), Trusts (40) and Torts 
(39). Constitutional Law, which was eleventh in order of preference 
last year, has risen to sixth place. Torts, on the other hand, dropped 
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from third place in 1955 (with 66 orders) to tenth in 1956 (with only 
39 orders). The full breakdown appears as Appendix III to this report. 
We have also found that certain questions digested in the catalogue 
seem to be more popular than others. As shown by Appendix IV, two 
particular questions have been ordered by nine different jurisdictions. 
Some 15 questions have been ordered six times, some 133 questions 
have been ordered three times, while some 464 questions in the cata- 
logue have never been ordered at all. 


We are in a rather good position in relation to our supply of new 
questions. Last year at this time, we were somewhat concerned by the 
relatively small number of contributions but a substantial number of 
new contributions came in before our catalogue went to press in 
December with 382 new questions. Our pool at present contains 1,428 
questions. We have been pleased to find that examiners continue to 
order questions from the earlier catalogues as well as from the most 
recent supplement. We now have on hand over 600 new, uncatalogued 
questions so that our position is considerably better than it was last 
year at this time. We hope to add about 400 usable questions to our 
pool in the 1956 supplement which will be distributed in December. 


Last year, because of the shortage of contributions, the Conference 
appropriated $1,000 to enable the Committee to purchase questions and 
answers for the program. We did not use that appropriation because 
our supply of questions contributed by the examiners proved to be 
adequate. In many states, the examiners have now adopted the prac- 
tice of sending in their questions and answers to the Committee as 
soon as the bar examination is concluded. We hope that other states 
will adopt this practice and thereby assure a continuous supply of new 
questions for distribution. 


It is a pleasure to report that 26 jurisdictions have contributed 
to our program as shown in Appendix V. Six states have contributed 
every year from the beginning, namely, California, Florida, Illinois, 
Maine, Nebraska and New York. New Jersey and Hawaii have been 
substantial contributors since 1954. We are also indebted to Georgia, 
Pennsylvania, Idaho, Iowa, Michigan, Ohio, Tennessee, Wisconsin and 
Washington for relatively small but very useful contributions. During 
the past year, we have been pleased by the addition of Alaska, Indiana, 
Massachusetts, Missouri, Nevada, New Hampshire, Oregon and Vir- 
ginia as contributors. 


Contributions from law schools continue to be inconsequential as 
shown by Appendix VI, primarily because we have not felt it necessary 
to again solicit contributions from law schools. Harvard Law School 
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examination questions, without analyses, are contributed each year 
and two of these Harvard questions were ordered during the past year. 

As you will note from Appendix VII, the bulk of the program has 
fallen upon the six states to which I have referred, which have con- 
tributed every year. The contributions from California, of course, have 
been the backbone of this program. The California questions are ideally 
suited for use in other states because, as all you who have seen them 
and have used them will recall, they are supplemented by very com- 
prehensive briefs or analyses which show the majority and minority 
view and can be relied on in practically every state. In that respect, 
they are much more useful than the New York questions where the 
answers are based primarily upon the law of New York and must be 
used with caution in other jurisdictions. 

Some 20% of the questions contained in our catalogues have been 
contributed by California and approximately 28% of the questions 
ordered by examiners have been California questions, which indicates 
that the examiners, themselves, recognize that the California questions 
are extremely helpful. 


As shown by Appendix VII, Illinois has contributed 13% of the 
questions and about 14% of the questions ordered have been Illinois 
questions. New York contributed about 11% of the questions and 
about 13% of the questions ordered have been New York questions. 
Florida and New Jersey have each contributed about 10% of the ques- 
tions. Pennsylvania has contributed 3% of the questions in the cata- 
logue but about 6% of the questions ordered have been Pennsylvania 
questions. This is also true of certain other states, such as Iowa which 
contributed less than 1% of the questions although nearly 2% of the 
questions ordered have been Iowa questions. 

But the important thing, while I mention those states which have 
carried the heavy burden of the program, is that questions have been 
ordered from every single state which has contributed questions. There 
hasn’t been a single state from which the examiners in other states 
have not drawn for their own help. That is the heart of this program. 
It is truly a cooperative endeavor. Every examiner who has contributed 
to the pool has had the satisfaction of knowing that some other exam- 
iner in some other state has received the benefit of his question and 
his answer without having to do all the spade work himself. 

The Chairman has referred to our previous appropriation of $8,500. 
I am pleased to report that our expenditures last year were well within 


our appropriation. We expended a little over $5,500 and returned nearly 
$3,000 to the Conference. 
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The second phase of our program is the statistical service which 
the Committee is prepared to furnish any state upon request. Five 
states have taken advantage of this offer. For all of these states we 
have made studies which show the correlation of the bar examination 
results with the law school averages of the applicants taking the 
examination. Each state has reported that these studies were very 
helpful and you may be interested to know that in each instance the 
correlation between law school averages and bar examination grades 
has been relatively high. It is, therefore, clear that in these states, at 
least, the bar examinations are performing satisfactorily. 

This year we have undertaken a more detailed study for two 
states, which involves an internal breakdown of the performance of 
the examination by correlating the performance of individual questions 
with the examination as a whole. This type of study is one of the most 
helpful ways of discovering any weaknesses that may exist in an 
examination. 

I have never yet seen an examination where all questions perform 
equally well. There are always some questions that perform better than 
others. Such a study enables you to identify the questions that perform 
poorly and when this information is available you can attempt to find 
out why they perform poorly, whether the questions were defective, 
whether they were graded too liberally, too strictly or on too narrow 
a scale, or any one of a dozen reasons which might affect the perform- 
ance of the questions. Only when these defects are discovered can steps 
be taken to improve the question or techniques in grading. 

It is very difficult to improve the standards of bar examinations 
until you can find out in detail how individual questions perform. All 
bar examinations can be improved no matter how well they correlate 
with law school averages. We are laboring in a relatively new field 
where there are few guideposts and few, if any, experts. Throughout 
the United States there are a great many different techniques in the 
conducting of bar examinations. Some of them which work well in one 
jurisdiction may not be effective in another. 

I am somewhat disappointed that so few states have taken advan- 
tage of the statistical services offered without cost by our Committee. 
The expense of these statistical studies is paid by the Conference. If 
you have any fear about submitting your examination to analysis, I 
can assure you that our studies are anonymous, that the results are 
reported only to the state which makes the request and will not be 
published without the permission of that state. One of the most effec- 
tive ways to improve the standards of bar examinations is by analyzing 
the results of previous examinations in an effort to determine where 


18 








signs of weakness exist. When the weaknesses are found, defective 
types of questions can be eliminated and techniques in grading can be 
improved and, by this continued process of trial and error, improve- 
ments in one state can lead to improvements in other states. 

Our Committee stands ready to cooperate to the fullest extent with 
every examiner, both in the field of distributing questions and answers 
and in studying the performance of bar examinations. 


APPENDIX I 
NUMBER OF QUESTIONS DISTRIBUTED TO EXAMINERS 
1955-56 1954-55 1953-54 

August 16-31 _.......... iach nabelad: Penne 0 74 
RE Se eee ee ... 38 77 
NN a ciscner nacientisnniiancsvessentane seeder tal epaniaaia sesame 0 
November  .......................... sities naibeainien eee sihiedan 14 33 
NN co ic Saas cannveacinssdapondsbesumeacpianipetaine ann 66 60 
I eA ss. cancinsesrlastnaamiaeniccclataoa Oe 76 44 123 
i EST ne Rees Hier Me eS — 46 46 
ee en wcieisbesott Ric ntact 39 0 
TE AE ie oP One meee Rice O'S 74 44 40 
i haa ad il 131 117 31 
EN eT MAM ee Re SI 117 91 60 
EE sshaikcisn nent nicest Cony ee ey Re Be oY) 81 84 33 
PE RS tia ies ern eee ae 7 47 0 

791* 817 393 


*As this report goes to press, a full twelve-month period from December 1 to 
November 30 for the full three years of operation shows a steady increase in the 
number of orders as well as in the number of questions distributed. 


Dec. 1-Nov. 30 No. of Orders No. of Questions 
1953-54 _....... sisiviipeipsacesséliesilacys eaectaineaaaeasihacusnaine 72 580 
SEER en te Se eee, Sk AO omen eA 74 757 
I ieee esha pabanliligabiagesms teenie 99 887 


19 





APPENDIX II 





JURISDICTIONS WHICH HAVE ORDERED QUESTIONS 


Since August 16 of last year, examiners and boards from the following 33 
jurisdictions have drawn on the Committee’s question pool one or more times: 


Alaska 
Arizona 
Colorado 
District of Columbia 
Florida 
Georgia 
Guam 
Hawaii 
Idaho 
Illinois 
Iowa 


Kentucky 
Maine 
Massachusetts 
Michigan 
Minnesota 
Missouri 
Nebraska 
Nevada 
New Jersey 
New Mexico 
New York 


North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
South Carolina 
Tennessee 
Utah 
Washington 
Wisconsin 


A total of 42 jurisdictions have drawn on our pool since we began distributing 
questions in December 1953. Of this number, examiners in the following 36 juris- 
dictions have ordered more than once: 


Alabama 
Alaska 
Arkansas 
Colorado 
Delaware 
Florida 
Georgia 
Guam 
Hawaii 
Idaho 
Illinois 
Iowa 


Kentucky 
Maine 
Michigan 
Minnesota 
Mississippi 
Missouri 
Nebraska 
Nevada 
New Hampshire 
New Jersey 
New Mexico 
New York 


North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
South Carolina 
Tennessee 
Utah 

Virgin Islands 
Washington 
Wisconsin 


The following 4 jurisdictions have ordered once, for the first time, since 


August 1955: 


Arizona 


District of Columbia 


Massachusetts 


The following 2 jurisdictions have ordered once in 1953-54, but have never 


re-ordered: 


Puerto Rico 
Texas 


The remaining twelve (12) jurisdictions have never ordered questions from 


the Committee: 


*California 
Connecticut 
Kansas 
Louisiana 





Maryland 
Montana 
Rhode Island 
South Dakota 


*Contributors to the Committee’s pool. 
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Vermont 
*Virginia 

West Virginia 

Wyoming 





APPENDIX III 
NUMBER OF QUESTIONS ORDERED FROM COMMITTEE 
(1955-1956) 
(by Subject Classification) 


pe See sais, sper PS aa 2 
Soe: Dect sie EIA otters AN ee ee nent ie ceabets 
Bills and Notes.......... FFA NO Sa ore Oy ROA TET ee whi 
Community Property ............... ee Leen ee eee Say See: 
Conflict of Laws...... Sai Pee eee AES ae Wi ae here aaa 
Constitutional Law UeictitcTtiuinctacgte noes Re ORE Le ATT Ae ee re Pe 
Comtracts ............. TT SI a ee SEER ee ERE gs wiley ee 


Corporations ...... . Pe RR SOE LE ie Thee eee 1 lt a ars 


Creditors Rights ..... besten pc Na sae ale meets 
Criminal Law .................... sien en ak ep cs aa ao 

Damages .......... re icbniliuntancea ect ERS a or ee eS oct nna 
Domestic Relations . LEAS EE LL Pere NERY ae Jobnet elated dears 
LT Se eee Nod ths si lk niad chennai dade taxncettees 

Evidence ........... Rok Ua ded eee yee taaree 

Federal Jurisdiction and Practice... Fae ait aed teate ced Pere PNENEER Ee rte 
Insurance ...... Zein ae Suse a Rae Sete et 

Labor Law .......... ; arenas BRS ee Se ee ee 

Legal Ethics ............. puabtiisls Ta Caer ee 


Municipal Corporation ...... ova naeicapiiatins Ss ja Sat Saas pea pian ini 


Partnership .............. RR eh re ee vos cee Tk RRC CE ON 
i ee re eee ea ee era ter tenn ' 
NE ne ee ee coe ere Nee Rt ake ie 
Real Property ...............-..2---.-.------- ee pele ace : 
| ee 

NI reed oes ecntealinecatestians eee es ee ke 
Statutory Construction ; lt sli A Wee Di Pa 8 Petia a 
Taxation ........ a pemeee TA Panta Sete 

| ___ERRRR aer ee nee EEN Se Pe Ne es acacia tastisedete 
ON i i a hla NS laa ia eade eal clea mideeee 
Wills, Succession and Estate Administration... Shes iglesias 
Multiple Subject Questions.......................... ieee 
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APPENDIX IV 


NuMBER OF TIMES QUESTIONS Have BEEN ORDERED FROM THE 


CoMMITTEE SINCE THE BEGINNING OF OPERATION (DEc. 1953) 





Total Number of 
Questions Ordered 
a i i a ee is 0 tates nllap perp cas mre eran 464 
EE TE a ey ae ec oe RR a: Oe ee eNOS neck nae = 439 
Se ES Le ee re eT eae IRELD COS. 9.0), RES Oe ae eR DE eR eee renee 258 
ET REEES EAE Se ON I a ei ee Oe ane at ne eee ee ore 133 
NER eae ONE PNR Sensi 2k, eee eRe ee EROS CRONE oe PE 68 
ET AL LR SET ee CATON O TEE EET TEN es Ree 40 
ad EN ccd OS IR FOOD BIR ROE SAN 15 
EIR: Gc a RM Bk ec ne ORR ee a RO AE RR Sone eT eee 5 
Eee rower. Senne cer omera ERO arte ae Rae EL 4 
EE OE LS AIRS Dea OLE ET LOT eet OER TEESE ITT Oe 2 
Over Nine Times....... De ee EN Lit ae Ws ee Fe EAC CREE SEER Ne See pe 0 
Cg Ra Tce a a Sih ee eae eer 1,428 
APPENDIX V 
QUESTIONS (WITH ANALYSES) CONTRIBUTED BY EXAMINERS 
1956 to 
State 1953 1954 1955 Aug. 15 
eee aries ap ee eee eee ; 4 14 2 
0 Seer Gecunn ne arene pct icis oa = tee ae 
California ........... Be OS Ee RET ENE, 169 59 87 29 
pee Gee ee, Wa)....-..........:. 2... , 32 61 85 
Georgie ............. pF _ Senn Aa eee PES eer, 40 31 
Hawaii ........... Be aces SSE BS Foe 106 30 tbe 
ee es eee a a oe ee he 15 3 
SEE ae : oe 39 78 45 
ES EEE RCE Eee eens ROS SST sid 72 
eat ee ee ee eh ee oe 10 2 3 ft 
RISERS AEE PONT A ONT OE I 62 20 34 15 
Massachusetts ...... BS Ss er ae ee ee oe 4 6 
ss I eA ee Re eS ee a 6 11 3 
Missouri ... ie ERE Pe ee LD tae tees Be oe 4 
Nebraska ...... LO AS eae UO SRE A 96 48 32 42 
I as Be eaccin RE ee eee ee Bsa 9 
NN os 5 





SS ITEIES NA web re Nate Aan CEES Dla eer Pee : 








APPENDIX VI 
QuEsTIONS (WITH ANALYSES) CONTRIBUTED By LAw ScHOOLS 


School 1953 1954 1955 1956 
Albany Law School, Union University...... 1 1 2 1 
University of Florida...................222.......20...-. 134* é a s 
MI I sna enennsccecssestanccccnsrnee 10 
Northeastern University —........................... 2 
University of Notre Dame ............................ 1 
University of Washington............................. 1 
Washington University -............................ -— 

Western Reserve University............ Cee ae 1 on 

University of Virginia....... EUS Ne eet ~ 

College of William and Mary.................... — : oe 
I acai hg cscs aia seasons needed eae 152 9g** 2** 1** 


*Contributed under a joint program of pe Florida Board of Law Examiners and 


the College of Law of the University of Florida. 
** This total does not include questions contributed by Harvard Law School, which 
are available from the committee without suggested answers or analyses. 


APPENDIX VII 


NUMBER AND % OF QUESTIONS CONTRIBUTED COMPARED WITH NUMBER 
AND % OF SUCH QUESTIONS ORDERED BY OTHER JURISDICTIONS 


No.of Total No. Ratio of % of 

Ques. Con- of Ques. Ques. Ordered 

tributed Contrib- No.of Ques. % of Total Ye of Total to % of Ques. 

in 1955 uted Ordered Ques. Con- ues. Contributed 
Supp. 1953-1956 1953-1956 _—_— tributed Ordered 1953-1956 
ee oe... 8 8 3 0.6% 0.15% 25 
Cailternis ............... 79 292 558 20.4 27.9 14 
EN ee 28 153 125 10.7 6.3 6 
Georg ......-.....-..... 12 52 58 3.6 2.9 8 
RII ccisascscosenedeo 0 27 16 19 08 A 
Se 12 12 7 0.8 0.35 A 
ae 49 198 295 13.8 14.8 1.1 
EE ereee: 11 1l 12 0.8 6 75 
| eee 2 11 35 0.8 18 2.2 
TR ciscccccecnt, 13 57 39 4.0 2.0 5 
Massachusetts ...... 4 4 6 0.3 3 1.0 
Michigan ................ 4 9 12 0.6 & 1.0 
Nebraska ............ 9 85 93 6.0 4.7 8 
New Jersey ...... .. 43 150 152 10.5 76 a 
New York .............. 39 165 274 11.6 13.7 12 
NE ene 10 17 23 1.2 1.2 1.0 
RI esate, 14 14 19 1.0 1.0 1.0 
Pennsylvania ....... 4 47 122 3.3 6.1 18 
Tennessee .............. 5 22 17 15 85 & 
Virginia ............... 26 26 16 18 8 4 
Washington ............ 8 16 16 1.1 8 7 
Wisconsin .............. 0 8 7 0.6 35 & 
Anonymous ...... 0 16 21 11 a2 1.0 
Schools ................. 2 30 15 21 38 18 
TONE Seecencn 382 ©=s- 1,430 2,001 





Officers of the National Conference 


Chairman 
WALTER POWERS 
75 Federal Street 
Boston, Mass. 


Chairman-Elect 
SHARP WHITMORE 


BOARD OF MANAGERS 
The Officers and 


Len Younc Situ, Ex-officio 
30 North Michigan Ave., Chicago, IIl. 


THomAs H. ADAMS 
Penobscot Building, Detroit, Mich. 


634 S. Spring Street 


Los Angeles, Calif. ARTHUR H. NIGHSWANDER 


502 Main Street, Laconia, N. H. 


JOHN A. BLAKE 
Frep M. Mock 
2401 First National Bank 60 East 42d Street, New York, N. Y. 


Bldg. JOHN A. ECKLER 
Oklahoma City, Okla. 50 West Broad Street, Columbus, Ohio 


Rosert A. SPRECHER 
100 West Monroe Street, Chicago, III. 


Jos. IRION WoRSHAM 
701 Dallas National Bank Bldg., Dallas, Tex. 


Vice-Chairman 


Secretary 
Harry NADELL 
35 Church Street 
Paterson, N. J. 


New York and London in 1957 


The coming annual meeting of the National Conference of Bar 
Examiners will include sessions in New York and London at the time 
of the convention of the American Bar Association. The sessions of the 
National Conference, jointly with the Section of Legal Education and 
Admissions to the Bar, are scheduled in New York for Friday and 
Saturday, July 12 and 13. Plans for the London session are not com- 
plete but there will definitely be a meeting of our Conference in that 
city on one day during July 24-30. Interesting programs are being 
arranged and details will be announced later. 


If you wish to make a reservation through the American Bar 
Association for hotel space in New York, you will find instructions 
on page 75 of the American Bar Association Journal for January. 
Arrangements for transportation and hotel space for the London por- 
tion must be made through your local travel agency. 





